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PRIMITIVE   AND    ANCIENT   LEGAL 
INSTITUTIONS 

Section  4 
SCIENCE   OF   UNIVERSAL  COMPARATIVE   LAW^ 

1.  It  is  recognized,  now,  that  the  study  of  positive  law  of  all 
peoples,  and  in  all  ages,  is  scientifically  possible  and  necessary. 
Likewise,  it  is  admitted  that  an  examination  of  primitive  and  em- 
bryonic stages  is  indispensable  for  full  understanding  of  later 
phases  of  growth  ;  and  that  comparison  of  different  ideas  is  the 
best  method  to  determine  the  character  and  tendencies  of  legal 
evolution.  There  is  implanted  in  the  minds  of  all  scholars  a 
belief  in  the  propriety  and  importance  of  experiential  investigation 
in  all  sciences,  and  especially  in  that  of  the  law.  The  only  objec- 
tions which  may  be  urged  against  this  method  relate  to  the  intrinsic 
difficulty  of  the  investigation  and  the  limits  assigned  to  it  ;  not  by 
virtue  of  a  preconceived  idea  of  dogmatic  order  of  the  materials, 
but  on  account  of  the  means  and  efforts  which  must  be  employed. 
A  complete  and  universal  study  of  juridical  phenomena,  in  truth, 
is  a  scientific  ideal  which  we  are  able  and  ought  to  seek,  but  which, 
for  reasons  easy  to  find,  can  never  be  fully  attained.  How  many 
peoples  there  are  recorded  which  have  disappeared  leaving  only 
the  scantiest  traces  of  their  history,  or  perhaps  nothing  !  How 
m.any  documents  irreparably  injiu-ed,  or  hidden,  or  indecipherable  ! 
To  what  extent  has  the  law  been  observed  simply  as  custom,  with- 

^  [By  Giorgio  del  Vecchio,  former  professor  at  the  University  of  Messina, 
and  now  professor  of  Philosophy  of  Law  at  the  University  of  Bologna  ; 
translated  by  Albert  Kocourck  from  the  French  version  of  ,1/.  René  Francez 
("  Extrait  de  la  Revue  Critique  de  Législation  et  do  Jurisprudence," 
P.aris,  1910).] 
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out  other  sanction,  and  without  written  form  !  The  difficulty  of 
knowing  at  this  time  with  precision  of  the  legal  systems  of  peoples 
which  did  not  attain  an  elementary  elaboration  of  law,  either 
legislatively  or  scientifically,  is  manifestly  very  great,  and  when 
we  deal  with  ages  far  removed,  is  frequently  insurmountable. 
Especially,  knowledge  of  origins,  and  of  prehistorical  develop- 
ments does  not  appear  to  be  easy  to  obtain,  except  for  him  who 
ignores  the  special  conditions  of  an  investigation  of  this  kind,  and 
is  disposed  to  supply,  in  default  of  documents  and  critical  proofs, 
the  products  of  imagination,  or  dogmatic  credulities.  Neverthe- 
less, the  difficulties  and  the  compass  of  the  matter,  instead  of 
causing  a  slothful  or  skeptical  abandonment  of  the  subject,  ought 
rather  to  induce  more  diligent  efforts  ;  since  the  infinite  richness  and 
variety  of  the  phenomena  of  nature  are  a  motive  of  zeal,  and  not 
of  discouragement  to  the  naturalist  who  seeks  to  discover  its  laws. 


To-day,  notwithstanding  considerable  progress  due  to  the  labors 
of  a  few  indefatigable  scholars,  knowledge  of  universal  juridical 
phenomenology  is  rather  incomplete  and  imperfect.  This,  it  may 
incidentally  be  remarked,  is  the  cause,  and  partially,  also,  the 
effect  of  the  complete  absence  of  this  subject  in  the  programs  of 
study.  In  this  state  of  things,  there  being  a  lively  and  profound 
belief,  more  or  less  clearly  defined,  of  the  necessity  of  this  study, 
it  is  not  astonishing  that  its  want  makes  itself  felt  indirectly. 
Its  absence  is  the  cause  of  disorders  and  evils  which  disadvanta- 
geously  aflfect  the  system  of  studies  and  the  economy  of  thought. 

That  which  is  understood  as  sociology,  frequently  is  only  a 
collection  of  experienced  facts  which  logically  ought  to  appertain 
to  the  science  of  universal  comparative  law,  and,  in  a  larger  sense, 
to  juridical  science  from  which  these  facts  are  excluded  only  by 
virtue  of  a  too  narrow  conception  which  it  still  supports.  Those 
institutions  and  those  phenomena  of  social  life,  which,  considered 
from  a  certain  stage  of  evolution,  or  under  a  like,  special  aspect 
better  known,  show  themselves  unmistakably  to  be  of  a  juridical 
nature,  are,  on  the  contrary,  rejected  as  beyond  the  "official" 
scope  of  juridical  science  ;  since  they  appear  in  a  more  primitive 
form,  among  peoples  less  civilized,  or  even  in  different  civiliza- 
tions. For  example,  a  work  on  the  parental  and  patrimonial 
regime  of  the  Papuans  or  the  Bogos,  and  perhaps  even  of  the 
Aztecs  or  the  Koreans  will  have  little  chance  of  consideration  by 
the  jurists  who  dislike  to  look  beyond  the  horizon  of  the  tra(]i- 


§  4.]  UNIVERSAL   COMPARATIVE    LAW  63 

tional  culture.  At  the  same  moment,  they  easily  take  refuge  in 
that  collection,  often  chaotic,  of  facts  and  conjectures,  which  con- 
stitutes what  is  called  sociology,  and  which  in  its  defective  sys- 
tematization  bears  precisely  the  mark  of  the  imperfections  of 
contemporary  culture.  The  truth  is  that  the  only  sociology  having 
a  reason  for  existence  is  one  which  treats  the  rules  of  method  com- 
mon to  different  sciences,  from  observation  of  human  facts. 

We  shall  show  here,  briefly,  what  these  rules  are  in  connection 
with  the  law,  and  how  they  are  able  to  accord  and  harmonize,  in  a 
coherent  program,  as  well  with  the  science  as  with  the  philosophy 
of  law. 

2.  We  must,  first  of  all,  proceed  from  the  principle  that  all  posi- 
tive law  whatsoever,  and  however  it  may  appear  in  the  order  of 
phenomena,  is  a  natural  fact  ;  that  is  to  say,  determined  by  suf- 
ficient causes,  and  connected  with  all  other  aspects  of  reality.  .  .  . 
It  is  necessary  clearly  to  understand  the  relativity  of  positive  law, 
in  order  that  a  phenomenon,  and  even  a  general  phenomenon,  will 
not  be  confused  with  the  law  or  with  the  criterion  of  valuation  to 
which,  logically,  the  reality  is  subordinate.  .  .  . 

From  any  such  principle  it  follows  at  once  that  no  juridical 
institution  is  to  be  regarded  as  a  prototype  of  others.  All  without 
exception  ought  to  be  equally  examined  and  analyzed  in  the 
historical  setting  which  produced  them.  For  the  same  reason  no 
institution  should  be  put  aside  or  regarded  as  unworthy  of  scientific 
investigation.  All  undervaluation  in  these  matters  is  as  unjusti- 
fiable as  all  over-preference.  Thus,  as  Post  remarks,  a  feeling  of 
revulsion  because  a  people  live  without  marriage,  practice  human 
sacrifices  or  cannibalism,  or  burn  sorcerers  and  witches,  is  vrithout 
value  in  the  solution  of  ethnological  problems,  but  rather  diverts 
attention  from  the  search  for  the  causes  of  these  phenomena.^  Who- 
ever maintains  that  popular  customs  and  beliefs  are  devoid  of 
meaning  shows  that  he  is  not  qualified  for  this  study.  Against 
the  judgment  of  Cicero  ^  who  declared  the  law  of  all  peoples, 
strangers  to  Rome,  "poene  ridiculum,"  we  may  urge  the  more 
profound  saying  of  Spinoza  ^  —  "  non  ridere,  non  lugere,  ncque 
detestari,  sed  intelligere." 

Another  consequence  of  the  principle  stated  is  the  necessity  of 
not  neglecting  the  origins  and  the  primitive  phases  of  institutions 
which  we  do  not  discover  as  completely  formed  and  developed. 
If  it  is  admitted  that  in  the  empirical  order  of  things,  everything 

Ï  [See  Section  2,  supra,  p.  36.]  2  "Do  Orat."  1,  1,  c.  44. 

3  ''Tract.  Polit."  c.  1,  Sec.  4. 
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results  from  a  cause,  and  that  nothing  happens  without  sufficient 
factors  to  produce  it,  then  we  shall  be  obliged  in  the  study  of  all 
juridical  institutions  to  take  account  of  their  antecedents.  And 
the  further  back  we  go  into  the  knowledge  of  these  antecedents, 
the  better  we  shall  attain  a  complete  notion  of  the  institution. 
Comparison  of  the  different  phases  of  its  growth,  of  the  changing 
aspects  assumed  according  to  circumstances,  is  necessary  for  a 
clear  understanding  of  its  present  situation.  For  this  purpose, 
the  most  valuable  information,  in  fact,  is  furnished  by  its  original, 
its  rudimentary,  and  lowest  forms  of  development,  which  to  a 
superficial  observer  would  appear  as  of  no  importance.  For  this 
reason  it  is  also  necessary  to  state  that  each  product  of  evolution, 
however  advanced,  sums  up  all  earlier  forces.  The  law  of  any 
people  in  all  stages  retains  the  signs  and  residues  of  precedent 
phases  of  growth,  however  remote.  Juridical  rules  and  beliefs  of 
the  ages  past  survive  in  some  sort  in  the  present  ;  they  are  never 
completely  lost.  But  these  elements  mixed  with  others  super- 
vening later,  and  recast  in  a  new  form,  frequently  escape  the 
observer.  .  .  . 

A  survival,  unimportant  though  it  may  seem,  may  throw  an 
unexpected  illumination  over  a  mode  of  life  which  has  disappeared 
from  view.  A  rare  form  preserved  by  unconscious  tradition,  a 
custom  profoundly  rooted  in  spite  of  its  discord  with  written  law, 
may  permit  an  entire  reconstruction  of  an  age  which  has  passed 
away.  Such  a  reconstruction  is  notably  rendered  possible  by  the 
frequent  fact  that  a  detail  which  in  a  certain  phase  of  culture  ap- 
pears as  an  anomaly,  may  be  found  in  vigor  in  a  complete  and 
harmonious  system  among  other  peoples  of  lesser  culture. 

3.  The  principle  of  method  above  indicated  has  a  fundamental 
importance.  Nevertheless,  it  is  insufficient  to  constitute  a  science 
of  juridical  phenomena.  It  establishes  the  generic  condition  of  an 
investigation  of  this  sort  in  so  far  as  it  has  an  empirical  character, 
but  not  its  specificçowoxtion  in  that  its  object  is  juridical  phenomena 
as  such.  From  this  arises  the  necessity  equally  fundamental  of 
determining  from  a  logical  standpoint  what  is  to  be  understood 
by  law,  and  upon  what  elements  the  juridical  character  of  a  phe- 
nomenon depends.  .  .  . 

This  inquiry,  of  course,  in  its  nature,  goes  beyond  an  empirical 
investigation  which  as  such  seeks  to  assemble  special  and  con- 
crete juridical  facts,  and  not  to  discover  a  logical  universal  form. 
.  .  .  Let  it  suffice  to  reaffirm  that  this  formal  idea  is  a  necessary 
condition  to  experience  of  juridical  facts.     It  is  recognized  in  all 
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phenomena  of  law  but  always  in  a  special  attitude,  with  a  content 
variable  and  logically  accidental.  On  the  contrary,  it  compre- 
hends and  limits  in  equal  measm-e  all  possible  eases  in  the  juridical 
sphere,  surpassing,  therefore,  by  far,  the  facts  verified  in  the 
domain  of  experience.  Recognition  of  this  transcendental  condi- 
tion of  juridical  experience  does  not  diminish  the  value  of  experi- 
ence itself.  Rather,  it  puts  experience  in  its  true  light  and  guaran- 
tees its  authority  in  its  own  field.  In  reality,  we  are  able  and 
ought  to  borrow  from  experience  as  an  inexhaustible  fountain, 
knowledge  of  the  content  that  law  has  provided  in  space  and  time. 
From  what  has  been  just  said  nothing  which  credits  the  study  of 
historical  facts  in  which  a  juridical  character  is  found,  is  an  ob- 
struction to  going  back  in  turn  to  the  formal  idea  of  which  facts  are 
only  the  applications  and  illustrations. 

4.  In  agreement  with  these  fundamental  criteria,  an  objective 
study  and  comparison  of  juridical  phenomena  may  be  attempted. 
We  may  therefore  set  up  an  autonomous  science  which  may  be 
called  the  "science  of  universal  comparative  law."  But  in  order 
thoroughly  to  apprehend  the  basis  and  object  of  this  comparison, 
it  is  necessary  to  return  to  the  principle  which  dominates  its  ma- 
terials — -  the  profound  unity  of  human  nature  of  which  the  law  is  a 
necessary  manifestation.  We  find  here  also  one  of  the  premises  of 
empirical  investigation,  the  results  of  which  however  confirm  and 
illustrate  this  unity,  but  in  reality  rest  upon  it  and  draw  from  it 
its  scientific  character. 

Every  man  bears  within  himself  the  principle  of  law.  Every 
mind  possesses  the  elements  with  which  to  elevate  itself  to  its 
proper  empirical  position  as  a  personality  whence  it  may  har- 
monize ethically  with  the  personality  of  others.  It  is  essential 
not  to  lose  sight  of  this  eternal  principle  of  justice  which  is  firmly 
anchored  in  the  depths  of  the  human  mind,  in  order  that  the 
manifold  series  of  facts  which  issue  from  it,  and  which  observation 
attempts  to  discover,  may  be  thoroughly  understood. 

Thus,  we  recognize  at  once  that  the  psychological  aptitude  to 
distinguish  in  a  certain  measure  the  just  and  the  unjust,  and  to  feel 
and  to  conceive  juridical  truth  is  not  the  possession  of  a  few  men 
only,  but  belongs  to  all  persons.  Again,  law  is  not  an  isolated  fact 
which  alone  is  encountered  among  this  people  or  in  that  epoch  ;  but 
everywhere  that  men  are  found,  there  are  discovered  traces  of  an 
ethical  system,  and  of  a  law  which  reflects  a  common  acti\-ity  of 
man's  spirit. 

On  the  other  hand,  in  the  same  wav  that  the  human  mind  dcvel- 
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ops  slowly  from  the  most  obscure  forms  of  knowledge  to  clear 
ideas,  so  also  the  law  grows  from  a  phase  almost  unconscious,  and, 
little  by  little,  attains  the  stage  of  reflection.  An  obscure  instinct 
and  a  vague  intuition  of  their  objects  is  sufficient  to  generate  among 
men  organizations  and  institutions  which  seem  to  indicate,  so 
complex  is  their  structure,  profound  and  mature  thought.  They 
are  not,  however,  less  a  product  of  mind  and  intelligence,  although 
created  spontaneously,  and,  as  it  were,  unconsciously.  .  .  . 

The  unity  of  the  human  mind,  in  which  the  law  has  its  source, 
does  not,  in  general,  spring  solely  from  the  continuity  and  univer- 
sality of  law.  A  series  of  identities  and  resemblances  which  are 
met  in  the  positive  law  of  all  peoples  is  another  special  proof  of  this. 
The  prejudice  which  for  a  time  dominated,  especially  under  the 
influence  of  the  Historical  School  according  to  which  each  people 
necessarily  has  a  system  of  law  peculiar  to  it,  which  is  a  part  of  that 
people  and  fits  its  own  conditions,  and  which  as  a  result  would  be 
different  among  other  peoples,  compelled  a  broader  study  of 
juridical  phenomena  to  yield.  This  study  has  already  demon- 
strated for  a  certainty  that  a  large  part  of  fundamental  juridical 
principles  and  institutions  is  the  common  heritage  of  all  humanity 
in  all  epochs.  The  modern  specialists  of  comparative  law  insist 
upon  this  proposition  ^  because  they  well  understand,  without 
expressly  saying  it,  that  this  science  has  its  true  reason  for  existence 
in  the  substantial  unity  of  the  human  mind  which  is  revealed  in 
the  law. 

The  fact  that  juridical  institutions  are  subjected  to  a  process  of 
evolution  may  appear  to  negative  this  unity.  On  the  contrary, 
it  provides  a  new  confirmation  ;  since  evolution  itself  manifests  a 
general  attribute  of  humanity  which  is  realized  in  an  analogous 
manner  among  different  peoples  widely  separated  in  space  and  time, 
and  having  no  connection  with  each  other  ;  where,  otherwise,  to 
explain  these  phenomena,  it  would  be  necessary  to  revert  to  the 
hypothesis  of  a  common  origin  of  the  races  which  in  many  cases  is 
not  verified,  and  where,  for  the  rest,  it  would  be  insufficient  to 
justify  the  analogies  observed.  The  same  evolution  governs  the 
general  expression  of  the  ethico-juridical  system  and  special 
institutions  (such  as  property,  the  family,  etc.).  They  pass  tlirough 
a  series  of  determinate  stages  in  a  definite  order  and   frequently 

1  Post,  "Bausteine,"  i  (1880),  pp.  14,  54,  "Ueb.  die  Aufgaben  einer  al- 
gem.  Rechtswiss."  (1891),  pp.  17-19;  Kohler,  [Introduction,  See.  1,  of  this 
volume,  and]  "Ueber  die  Méthode  der  Reehtsvergleiehung  "  in  Grunhut's 
Z.  (1901),  p.  274  seq.;  Dareste  ^'Etudes  d'histoire  du  droit,"  1^^  sene 
(2d  ed.  1908),  p.  xiii  seq. 
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with  the  most  remarkable  resemblances  ;  even  to  the  point  of  the 
smallest  details,  and  among  nations  without  any  historical  associa- 
tion. 

It  is  necessary  to  make  reference  to  another  fact  which  equally 
confirms,  on  last  analysis,  the  principle  advanced,  and,  of  which, 
ordinarily,  the  generality  and  importance  is  not  fully  recognized. 
We  refer  to  the  ease  with  which  juridical  institutions  are  adopted 
by  peoples  other  than  those  among  whom  they  originated.  This 
aptitude  reveals  itself  in  the  same  proportion  as  the  degree  of 
development  to  which  it  applies.  Thus,  it  happens  that  the  laws 
and  even  the  customs  of  the  more  developed  nations  are  nearly 
always  understood  (directly  or  indirectly)  beyond  the  limits  where 
they  originate;  and  are  applied,  frequently,  with  a  great  deal 
more  facility  and  rapidity  than  one  would  suppose  in  places  where 
a  different  law  is  already  established.  In  this  manner,  the  law  of 
each  people  is  able  to  profit  from  elements  elaborated  by  others 
by  renewing  or  reënforcing  itself  through  their  strength,  or  by 
drawing  from  them  partial  adaptations  according  to  the  cir- 
cumstances. The  importance  of  this  fact  which  intervenes  almost 
constantly  in  the  vicissitudes  of  the  law,  and  chiefly  in  its  periods 
of  progress,  will  be  hard  to  exaggerate.  It  implies  that  in  essence 
the  force  of  juridical  institutions,  in  general,  exceeds  the  causes  and 
the  contingencies  which  produce  them;  for  while  being  always 
determined  by  historical  conditions  their  internal  logic  neverthe- 
less gives  them  an  independent  vitality,  and  renders  them  fit  for 
new  adaptations,  and  a  function  infinitely  greater  than  that 
appearing  at  the  time  of  their  creation.  In  a  word,  the  same  in- 
stitutions may  be  considered  in  an  aspect  other  than  that  of 
historical  contingence  ;  they  may  be  regarded  as  expressions  or 
products  of  the  human  mind  ;  and,  we  may  say,  from  an  universal 
point  of  view,  that  they  are  superior  to  history. 

It  has  been  observed  with  justice  ^  that  the  Historical  School 
never  offered  a  sufficient  explanation  of  the  reception  of  Roman 
law  in  Germany.  It  is  now  clear  that  this  fact  could  not  have 
been  understood  by  this  school  precisely  because  its  concept  of  the 
historical  and  national  character  of  law  was  too  narrow.  Again, 
it  was  because  of  the  narrowness  of  the  path  on  which  this  school 
operated,  that  it  was  all  the  more  incapable  of  acquiring  the  uni- 
versal notion  of  this  reception,  which  as  has  been  stated  is  encoun- 
tered among  all  peoples  and  in  all  epochs.  Thus  Roman  law  which 
was  received  in  Germany,  on  its  part  received  a  large  number  of 
'  Bechmami,  "Feuerbach  und  Savigny  "  (1894),  p.  15. 
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elements  of  Attic  and  other  Mediterranean  law.  We  may  also 
note,  by  way  of  further  examples,  the  reception  of  Hindu  law  in 
Burma,  of  the  law  of  Islam  in  Africa,  of  German  law^  among  the 
Slavs  and  Hungarians,  and  more  recently  of  French  law  in  many 
parts  of  Europe  and  in  America  ;  ^  without  discussing  the  special 
borrowings,  equally  very  remarkable,  in  private  and  public  law, 
as  for  example,  the  English  parliamentary  system  which  has  spread 
and  is  spreading  among  other  States. 

It  remains  to  bring  to  light  a  capital  fact  which  to  a  certain 
extent  sums  up  the  points  already  made.  In  the  course  of  the 
development  of  law  the  elements  of  general  human  significance 
prevail  over  particular  and  strictly  national  elements  which  mark 
the  inferior  phases  of  this  development.  Special  rules  disappear 
and  make  way  for  more  comprehensive  rules  conforming  to  ra- 
tional and  universal  principles.  In  the  progressive  movement  in 
which  juridical  institutions  of  the  peoples  take  on  a  rational 
and  universal  character,  they  tend  to  coincide.  In  other  words, 
there  comes  about  a  convergence  of  special  developments  which 
establishes  a  more  extensive  coordination  and  a  more  profound 
harmony  among  the  laws  of  different  nations.  This  tendency  is 
only  an  aspect  of  the  development  of  the  human  spirit  ;  likewise, 
at  the  same  time,  it  has  a  character  of  spontaneity  and  necessity  ; 
and  it  does  not  depend  on  external  circumstances  or  influences. 
Nevertheless,  an  explanation  of  this  tendency  is  facilitated  and  its 
realization  is  favored  in  the  system  of  facts  by  the  aptitude  already 
noticed  with  which  juridical  ideas  are  communicated  among 
different  peoples  —  an  aptitude  which  itself  presupposes  a  definite 
unity  of  human  nature  without  which  it  would  not  be  possible. 
The  conjunctures  which,  in  consequence  of  diverse  contingencies, 
but  with  increasing  frequency,  occur  among  different  groups  are  an 
excellent  means  of  recognizing  that  the  essence  of  the  human  spirit 
is  always  identical,  and  thus  of  establishing  connections  which  are 
based,  at  least  in  part,  on  a  recognition  of  this  unit}'  of  nature. 

Thus,  whether  by  the  internal  elaboration  which  goes  on  in  the 
bosom  of  the  law  of  each  people,  or  whether  by  the  borrowings 
which  occur  among  different  peoples,  we  arrive  degree  by  degree  to 

1  Cf.  Bernhôft,  "Ueber  Zweck  und  Mittel  der  vergleieb.  Reehtswiss." 
(Z.  f.  V.  R.,  1878),  p.  27;  Post,  "Ueber  die  Aufgaben  einer  allg.  Reehts- 
wiss." p.  22  ;  Kohler,  "Ueber  die  Méthode  der  Reehtsverg."  p.  279.  With 
reference  to  the  different  kinds  of  transmission  and  imitation,  direct  or 
indirect,  conscious  or  unconscious,  see  Freeman,  "Comparative  Polities.'' 
2d  éd.,  1896;  Emerico  Amari,  "Critica  di  una  scienza  delle  legislazioni 
comparate"  (1857),  pp.  53-69;  Vadala-Papale,  "D'  una  scienza  delle 
legislazioni  comp."   (ext.  Circolo  Giuridico,  Palermo,  1882). 
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a  realization  of  universal  juridical  criteria  sufficient  to  govern  all 
humanity.  In  a  word,  there  is  established  and  perfected  an 
ensemble  of  common  principles,  a  societas  huviani  generis  based  on 
laws  inherently  natural  to  all  persons.  That  which  rationally  is  a 
demand  a  priori  is  realized  in  history  by  a  sluggish  process  operat- 
ing amidst  the  most  diverse  and  complicated  changes. 

It  is  precisely  the  mission  of  the  science  of  universal  compara- 
tive law  to  collect  and  arrange  the  phases  of  this  process  which 
reveals  the  achievement  of  an  end  toward  which  human  reason 
tends.  Therefore,  it  ought  itself  to  be  an  efficacious  instrument 
for  the  progressive  unification  of  the  law.  This  science  is  distin- 
guished from  legal  history  in  the  narrow  sense,  and  dominates  the 
particulars  of  the  law,  just  because  its  object  has  an  universal 
character.  It  does  not  embrace  the  data  of  juridical  experience 
as  simple  events  which  depend  peculiarly  on  special  causes,  but 
makes  use  of  them  so  far  as  they  represent,  in  a  definite  degree,  the 
development  of  the  human  spirit  in  the  form  of  the  law.  The 
point  of  view  which  is  simply  historical  and  chronological  is  thus 
left  behind.  Every  juridical  form  has  the  function  which  belongs 
to  it  by  reason  of  the  idea  which  it  cloaks,  whatsoever  may  be  the 
epoch  or  the  people  where  it  is  presented.  Such  a  criterion,  no 
doubt,  presupposes  historical  knowledge,  but  is  itself  superior  to 
history.  It  permits  the  grouping  of  the  institutions  ancient  and 
modern  of  the  peoples  of  all  parts  of  the  world,  wheresoever  they 
have  realized  the  same  juridical  idea.  Such  an  idea  shows  its 
human  significance  precisely  in  that  it  appears  uniformly  among 
remote  peoples  who  are  strangers  to  each  other,  in  a  form  deter- 
mined by  their  respective  developments. 

In  directing  its  researches  in  this  sense  the  science  of  universal 
comparative  law  follows  and  retraces  the  steps  of  evolution  of  that 
notion  of  law  which  is  found  unified  and  complete  in  pure  reason. 
Two  methods  are  possible  and  in  the  end  lead  to  the  same  result  : 
that  the  human  mind  produces  the  law  in  the  system  of  phenomena, 
and  regards  it  in  itself  .swò  specie  œterni;  and  that  it  is  the  same 
need  of  justice  which,  satisfied  partially  and  by  degrees  in  the  course 
of  history,  is  affirmed  categorically  by  conscience  as  an  absolute 
ideal  to  which  the  various  facts  in  the  empirical  order  of  things 
ought  to  adjust  themselves. 

5.  From  what  has  preceded  it  is  easy  to  draw  the  conclusion. 
If  the  science  of  universal  coinjjarative  law  is  set  in  motion  in  the 
domain  of  experience,  and  is  sn])]X)rted  by  knowledge  of  juridical 
phenomena,  it  is  none  the  less  subjected  to  a  whole  series  of  i)hilo- 
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sophical  premises  and  constructions  without  which  it  would  fall 
of  its  own  weight.  While  it  is,  and  ought  to  be,  an  empirical 
science,  yet  it  marks  the  limits  of  the  reconcilement  of  the  science 
and  philosophy  of  law.  The  science  of  law  discovers  in  the  phil- 
osophy of  law  its  principles  and  its  complement  ;  just  as,  in  its 
turn,  the  philosophy  of  law  may  and  should  profit  for  the  applica- 
tion and  verification  of  its  criteria,  by  that  v\"hich  science  has 
brought  to  light.  .  .  . 
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